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Thisreport isthe third in the series on Trends and Issuesin Crime and
Criminal Justice produced by the research division of the Australian
Ingtitute of Criminology. This Ingtitute is often questioned - by the media,
politicians and the public - upon the pros and cons of capital punishment;
clearly, public interest in thisissue has not abated despite its abolition.
This continuing public discussion on capital punishment should occur in
the context of the facts concerning the use of the death penalty in Australia
and in overseas countries. To this end, the Ingtitute presents material which
we believe will encourage informed debate on an issue which has too often
been discussed in a highly emotive manner.

Richard Harding
Director

he term 'capital punishment' is derived from the Latin caput, meaning

'head'. It originally referred to death by decapitation, but now applies
generally to state sanctioned executions. Some Middle East countries still
practise decapitation for certain offences, but more common forms of the
death penalty include electrocution, gas, firing squad, lethal injection and
hanging.!
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The History of Capital Punishment in Australia

In Australia in the nineteenth century as many as 80 persons were hanged
per year for crimes such as burglary, sheep stealing, forgery, sexual
assaults and even, in one case, 'being illegally at large', aswell asfor
murder and manslaughter. Thiswas at a time when the population was
counted in the hundreds of thousands rather than millions. Since
Federation (1901), only 114 persons have been legally executed in
Australia. Incidentally this figure of 114 happens to coincide with the total
number of persons said to have been executed in South Africain 1984.3

Australia, in common with most Western countries (see Tables 1 and
2), has abolished capital punishment. Y et debate on this topic has not
abated. Table 1 illustrates the diminishing use of the death penalty and
dates of abolition in each jurisdiction since 1820. The last person to be
executed in Australia was Ronald Ryan. Ryan was 'hanged by the neck
until he was dead' at Pentridge Prison, Victoriain 1967. Now the sentence
of life imprisonment (in some states ‘ penal servitude for life', ‘strict
security life imprisonment’, or ‘for the term of his natural life') has
become the most severe sanction authorised by Australian law.

While Table 1 gives the date of abolition of capital punishment inthe
State of New South Wales as 1955 and Western Australia is generally
regarded as the last State to abolish capital
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Table 1 Number of executions carried out in Australian jurisdictions since 1820°

1820-

1900-

Last

Year 29 30-39  40-59 50-59  60-69  70-79  80-89  90-99 09  10-19 20-29  30-39  40-49 50-59 60-69 70-79 80-89  execution
NSwW 170 288 99 36 51 23 26 67 12 5 2 4 1 (abol - - - 1940
1955)

vIC - - - 56 39 23 14 19 5 5 2 5 1 3 1 (abol 1967
1975)

QLD - - - - 7 18 19 12 16 3 (abol - 1913

1922)
WA 4 9 18 7 5 2 2 4 (abol 1964
1984)

SA - 3 9 7 12 7 2 4 4 4 4 2 3 1 (abol - 1964
1976)

TAS 190 99 90 89 19 3 5 1 - 2 1 1 1 - (abol - 1946

1968)

NT 2 - (abol 1952
1973)

ACT (abol
1973)

Total 360 390 198 188 128 74 70 112 55 26 14 12 5 10 6 -

Source: Mukherjee et al., 1985.

punishment in Australia (in 1984),
New South Wales did in fact retain
some residual offences relating to
piracy and treason, which continued to
carry the death penalty. However
these anomalies were swept away
with the passing of the Crimes (Death
Penalty Abolition) Amendment Act,
1985. Under Commonwealth law, the
death penalty was abolished in 1973
by s.4 of the Death Penalty Abolition
Act, 1973.

The United States of America
stands in stark contrast to the
abolitionist jurisdictions. For almost a
decade from the mid-60s the death

Table 2 List of abolitionist countries*

penalty was declared to be 'a cruel and
unusual punishment' , because it had
been administered in arbitrary
manner.® Since then, constitutional
objection to the imposition of capital
punishment has been overcome and 37
jurisdictions of the United States may
now impose the death penalty.
Between 1976 and the end of 1984,
32 persons were executed. By March
1986 the figure had risento 51 and a
further 1600 prisoners are on death
row, awaiting appeals to higher
courts, commutation of sentence or
execution.

These figures raise the issue as to

All offences Ordinary offences* Aboalition since 1975

Australia Argentina 1975 Mexico

Austria Brazil 1976 Canada

Bolivia Canada 1977 Portugal

Cape Verde Cyprus 1978 Spain

Colombia El Salvador 1979 Luxembourg

Costa Rica Fiji Nicaragua

Denmark Israel Norway

Dominican Republic Italy Brazil, Fiji

Ecuador Malta 1980 Peru

Finland Mexico 1981 France

Federal Republic of Monaco 1982 Netherlands
Germany New Zealand 1983 Cyprus

France Papua New Guinea El Salvador

Holy See Peru 1984 Argentina

Honduras San Marino 1985 Australia

Iceland Spain

Kiribati Switzerland

Luxembourg United Kingdom

Netherlands

Nicaragua

Norway

Panama

Portugal

Solomon Islands

Sweden

Tuvalu

Uruguay

Vanuatu

Venezuela

* Abolished for all crimes except certain military and political offences.

Source: Amnesty International, 1986.

whether the death penalty is, or indeed
can ever be, applied in other than a
capricious or discriminatory manner.®
The criminal justice systemis not
noted for its infallibility and the
modern history of the death penalty is
replete with examples where
sentences of death have been
commuted to |ess severe forms of
punishment, indicating a reluctance to
impose the ultimate sanction even
when available.

Public Opinion Polls

Although Australia has abandoned
capital punishment, it does not follow
that it could never be reintroduced.
Nor does it mean that it cannot be
imposed on Australians travelling
overseas, as illustrated by the double
execution of Barlow and Chambers
who were hanged in Malaysiaon 7
July 1986 for drug trafficking.
Whenever a particularly vicious crime
is committed, members of the public,
police, politicians and the press ‘re-
open’ the debate on the death penalty.
For example, as recently as October
(1986) the 30 member council of the
Police Federation of Australia voted
unanimously to press State and
Federal Governmentsto hold a
referendum upon the reintroduction of
capital punishment. Theissue of
capital punishment is most often
raised in respect of sex-murder cases,
acts of wanton terrorism, or the killing
of police or prison officers.

Over recent years, a number of
opinion polls have been carried out to




determine the public's attitude to
capital punishment. Results vary
because of differences in the wording
of the questions, and in the type and
timing of the surveys. A phone-in poll
conducted in January 1986 by a
Sydney TV station shortly after a
particularly gruesome sex-murder
received over 48 000 calls. On this
occasion 95 per cent of the
respondents were in favour of the
reintroduction of capital punishment.

More reliable surveys, such as
those run by Australian Public
Opinion Polls or Morgan Gallup
Polls, have dlicited pro-capital
punishment results ranging from 70
per cent (in response to a question
which specifically related to crimes
such as child murder, rape-murder or
gang war murder)’ to only 43 per cent
(where an amost equal percentage
voted for life imprisonment when
asked to decide the appropriate
penalty for murder. See Table 3).2

A national survey was
commissioned in May, 1986 by the
Australian Institute of Criminology
and involved 2551 respondents over
the age of 14 years. It revealed that
only 26 per cent of respondents felt
that the death penalty was appropriate
for a person who had stabbed a victim
to death, and only 17 per cent
favoured capital punishment in respect
of a person convicted of serious drug
trafficking.
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Table 3 Death penalty or jail for murder

Federal voting intention

1980 1986 ALP Dem L-NP

% % % % %

Death Penalty 43 43 42 40 45
I mprisonment 40 41 42 42 40
Undecided 17 16 16 18 15
100 100 100 100 100

Effects of Capital
Punishment: Crime Rates

Although media reports may suggest
homicide rates are forever increasing,
statistics show that on a per capita
basis the incidence of these crimesis
relatively constant. Trendsin
Australia over the last 20 years
demonstrate an increasing number of
homicide cases (excluding driving
causing death) being reported to the
police, but since the figures arerising
more slowly than the population, the
homicide rate has actually fallen
over this period, from nearly six per
hundred thousand to less than 4.4. The

Source: Morgan Gallup Pall, File No. 1409, Bulletin, 11 March 1986.

relevant data, incorporating murder
statistics between 1973 and 1984 are
set out in figures 1 and 2.°

The argument for capital
punishment usually hinges on the fear
of increasing murder rates. Yetin
Queensland, for example, in the
decade prior to the abolition of capital
punishment (1912-21), there were 131
murders, whereas in the decade
following abolition (1923-32) there
were 129 murders. These data are not
conclusive but suggest that abolition
does not lead to an increase in the
incidence of this offence.™

Table 4 shows that of the major
Australian states, only South Australia
experienced any sudden increase in
murder or mandlaughter convictionsin
the five years after abolition compared
to the five years before, yet a detailed
report on homicide published in 1981
by the South Australian Office of
Crime Statistics showed that abolition
of the death penalty had no effect on
homicide trendsin that state.™*

Experience overseas supports this

Australian evidence. For example,
when statistical material from various
countries is considered, the presence
or absence of the death penalty does
not appear to indicate any significant
influence upon the rates of murder and
homicide™ and the preponderance of
evidence suggests that the abolition
of capital punishment has not
resulted in any significant increasein
the murder rates.”®

Effects of Capital
Punishment: Sentencing
Differences

The'before’ and ‘ after’ datain Table 4
on the percentages of manslaughter
verdicts tend to support, albeit
weakly, the theory that juries are
reluctant to convict for capital
offences, and will either acquit or
convict on a manslaughter charge,
which does not carry the death
penalty. In Victoria and Queendand
the proportion of manslaughter

Figure 1 Reported homicide and murder cases—Australia 196584
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convictions was higher when capital
punishment was available than after
abolition. In New South Wales,
although the percentage of
manslaughter verdicts rose after
abolition, the proportion of
murder/manslaughter cases which
resulted in acquittals fell dramatically
from 26 per cent to 17 per cent over
the same period (Mukherjee, et al.,
1981). Unfortunately, data are not
availablein sufficient detail to show if
similar trends occurred in other states.
An earlier study (Johnston, 1962),
however, found quite convincing
evidence which indicated that
convictions for murder were less
likely in jurisdictions where there was
a possibility that the offenders would
be hanged. As the author explained,
“Juries, not always ready to trust the
government, commit a pious perjury,
and bring in fewer verdicts of the
capital crime, murder, under a
conservative government than under a

Labour government’.*®

The availability of capital
punishment also appearsto attract a
significantly higher incidence of
insanity verdicts. The effect of such a
verdict isthat it resultsin adirection
that the prisoner be detained ‘at the
Governor's Pleasure', an indeterminate
form of disposition and again this
avoids the death penalty.

Victorian data for the five years
prior to abolition show that there were
30 convicted murderers and 24
persons acquitted on account of
insanity (total 54) whereasin the five
years after abalition there were 43
convicted murderers but only 13
persons acquitted on account of
insanity (total 56).%°
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Capital Punishment: the
Debate

Nature of capital offences

A substantial portion of all homicides
in Australia are the results of domestic
disputes. Research from New South
Wales has shown that four out of five
homicide victims knew their attacker,
and often their relationship was an
intimate one.*” Often they involve
murder-suicides resulting from family
breakdowns, or the tragic response of
one family member to years of ill-
treatment from another. The courts
sometimes categorise homicides
arising out of matrimonial discord as
mand aughter, and take mitigating
circumstances into account at the
sentencing stage. Very short prison
sentences, or even non-custodial
sanctions, are occasionally handed
down in such cases. With the
exclusion of deaths by driving, the
balance of homicidesin Australia are
typically connected to criminal
underworld in fighting, or associated
with other offences such as rape and
robbery, terrorist attacks, or
hijackings. In such cases the offender
is more clearly deserving of severe
punishment - particularly, asin the
latter cases, where the victimis often
an innocent bystander.

Unfortunately, with the exception
of one New South Wales study, there
is a paucity of official statistics or
studies showing the relative
percentages in these categories.'®
Statistics from the United States of
America suggest that almost 20 per
cent of all murdersin the country are
committed in association with
offences such as robberies, drug

Table 4 Effects of abolition on conviction rates for murder and manslaughter®

4

Av. no. of Av. no. of

convictions for ~ Percentage of convictions for

murder and manslaughter murder and

Jurisdiction manslaughter in verdicts manslaughter in

5 years prior to Year of 5 years after

abolition abolition abolition

New South Wales 31 46 1955 29
Victoria 28 57 1975 29
Queensland 8 31 1922 11
South Australia 10 35 1976 16

Source: Mukherjee et al, 1981.

offences, rapes or arson.™® Around 40
per cent arise out of arguments many
of which are domestic, and such
events are seldom considered to be
affected by the existence or otherwise
of capital punishment.

Deterrence

Where offences are committed in the
heat of passion, with no premeditated
intention to kill, the offender often
makes little attempt to avoid detection.
In these circumstances it is clear that
the deterrent effect is minimal. On the
other hand where homicides are
premeditated, the threat of capital
punishment may be less of a deterrent
than the risk of being caught. Further
than this, the death penalty may
create a brutalising effect, actually
inspiring acts of violence, and thereby
diminish rather than increase the
deterrent effect of capital
punishment.® Certainly the evidence
to date has failed to establish that the
death penalty is any more effective
than imprisonment in deterring
crime?

Incapacitation and recidivism

Thereis grave public concern of
convicted persons re-offending on
release. There is no question that the
death penalty provides the ultimate
incapacitate. It removes the risk that
the offender may escape or be
released on licence or parole and kill
again. It also removes therisk that the
prisoner may kill a prison officer or
another inmate while serving his or
her sentence

Y et therate of recidivism for
murder is amongst the lowest of all
offences. Thus, acting on information
received from nearly all
Commonwealth countries, including
Australia, the British Royal
Commission on Capital Punishment
reported that the majority of released
murderers behaved well after leaving
prison and were not regarded as a type
of prisoner that were particularly
liable to misbehaviour upon release. If
thisis so, life imprisonment would
appear to be a sufficient incapacitate
for murderers.?




Retribution.

The concept of an 'eyefor an eye, a
tooth for atooth' is said to be
applicable to capital punishment.
Under this theory, sometimes referred
to as 'just deserts, it is not necessary
to argue that the death penalty is
instrumental in achieving some other
purpose such as community protection
or deterrence, the person who
murders, it is said, should be
executed for the sake of justice alone.

Against this moral argument is one
which holds that the community itself
has the power to determine what is
just and fair punishment. After all
there is no law of the nature indicating
that the ultimate sanction should or
should not be death. Some people may
believe that the taking of alife, even if
sanctioned by law, isabarbaric
enterprise that serves only to brutalise
the community. Furthermoreit is
possible to argue that there is
something illogical in the Sate
employing execution to demonstrate
its high regard for the sanctity of
human life.

Rehabilitation

By definition capital punishment does
not rehabilitate offenders. In the case
of serious crime rehabilitation
assumes a secondary consideration to
social defence and retributive notions
of punishment. Neverthelessit is well
recognised that the people change over
time and many murderers, sometimes
through the ageing process itself, can
and do change their attitudes towards
crime. This enables the majority of
life sentenced prisonersto be
released back into the community
without significant risk to that
community after they have served a
significant term of imprisonment.

When justice errs

It istoo late to reverse the decision or
compensate the prisoner for a
miscarriage of justice after the death
sentence has been carried out. No case
better illustrates this point than that of
Timothy Evans. Evans was hanged in
1950 in the United Kingdom for
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murders subsequently found to have
been committed by the notorious John
Christie and was pardoned
posthumously in 1966. In Australia
there have been cases where those
wrongly convicted of murder have
eventually been released and
pardoned. The case of Edward Splatt
is but one recent example. In view of
the severity and irreversibility of the
death penalty there would need to be
very compelling arguments to justify
the reintroduction of capital
punishment.

Conclusion

While public opinion polls generally
indicate that a magjority of the
community are in favour of capital
punishment for certain offences, many
people would currently argue that it
has little real deterrent value over and
above that of imprisonment. Those
who argue for the death penalty on the
grounds that at least the killer is
removed permanently from society,
have also to keep in mind the fact that
in practice the death penalty is often
administered capriciously and that
thereis always a possihility that an
innocent person may be executed.
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