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confidentiality Agreement

  YOUTHFUL EXUBERANCE LIFESTYLE PROGRAMME (“YELP”)

Interpretation – further definitions are at the end of this Agreement

	Writer
	Name
	Philip J. Johnston

	
	e-mail
	ScribePJ@TPG.com.au

	
	Address
	5 Ronald Ave, Harbord NSW 2096

	
	Phones
	0412 045.224    (02) 9114.6689

	Interested Equity Holder
	Name
	Australian Broadcasting Corporation
 

	
	ABN
	## ### ### ###

	
	Country of Incorporation
	Australia

	
	Address
	ABC Head Office, 700 Harris St Ultimo NSW

	Express Purpose
	
	Australian Broadcasting Corporation to review the YELP Business Plan to discuss with the Writer interest in producing RTV Promotion of YELP Pilot & Research Programme as set out in the CD ROM

	Date of Agreement
	
	The date that the last party signs this Agreement: see signing page


Background

On 12 November 2007 the Writer posted a letter to NHMRCA which attached a CD ROM which contained a Business Plan for YELP.  
On 13 December 2007 NHMRC responded by letter to the Writer.
On 5 February 2008 the Writer posted the Invitation Letter and YELP Business Plan in CD ROM to:


Hon. Reba Meagher, MP
Minister for Health 
 

Ms Debora Picone
Director General, NSW Department of Health 
 

Mr Philip Koperberg, MP.     
Minister for Climate Change, Environment and Water 
 

Ms Lisa Corben
Director General, Department of Enviroment and Climate Change (NSW) 
The Australian Broadcasting Corporation agrees to accept from the Writer the above information.  The Writer agrees to provide the CD ROM containing the YELP Business Plan to Australian Broadcasting Corporation to appraise interest in producing the RTV Promotion of the YELP Pilot and Research Programme as set out in the YELP Business Plan.

1. Confidentiality

1.1 Treatment of Confidential Information

Australian Broadcasting Corporation must, and must procure that its Related Parties and Representatives must:

(a)  not directly or indirectly disclose or publish the Confidential Information, without the consent of the Writer;
(b)  not do anything to cause a breach of Division 3 of Part 7.10 of the Corporations Act 2001 in relation to the Confidential Information;

(c)  establish and maintain effective security measures to safeguard all Confidential Information from unauthorised access, use, copying, disclosure, damage or destruction;

(d)  take reasonable steps to enforce the confidentiality obligations under this Agreement;

(e)  comply with any reasonable request from the Writer in respect of the Confidential Information, including a request to prevent or restrain a breach or suspected breach of this Agreement or any infringement or suspected infringement of the Writer’s rights by any person, whether by court proceedings or otherwise;

(f)  not reproduce in any form any part of a document or other record which contains, is based on or utilises the Confidential Information, other than for the Express Purpose, without the consent of the Writer; and

(g)  store the Confidential Information so that it can be retrieved later.

1.2 Advice to Discloser

If the Australian Broadcasting Corporation determines that it does not wish to proceed further with the carrying out of the Express Purpose, it must promptly advise the Writer in writing of that fact.

1.3 Ownership of Confidential Information

All Confidential Information disclosed to the Australian Broadcasting Corporation remains the property of the Writer.

2. Permitted use and disclosure

2.1 Use for Express Purpose

The Australian Broadcasting Corporation, its Related Parties and Representatives may only use the Confidential Information for the Express Purpose.

2.2 Incorporation of Confidential Information in documents

The Australian Broadcasting Corporation, its Related Parties and Representatives may prepare documents incorporating part of the Confidential Information only for the Express Purpose.

2.3 Disclosure

Subject to clause 2.4, the Australian Broadcasting Corporation may disclose the Confidential Information in connection with the Express Purpose to its Related Parties and Representatives who, prior to the disclosure of any Confidential Information:

(h)  have a specific need to have access to the Confidential Information for the Express Purpose; 

(i)  have been informed by the Australian Broadcasting Corporation that they owe a duty of confidence to the Australian Broadcasting Corporation; and

(j)  in the case of Related Parties, execute a separate Confidentiality Agreement in a form substantially similar to this Agreement in favour of the Writer.

2.4 Breach by non-parties

The Australian Broadcasting Corporation must ensure that none of the persons to whom the Confidential Information is disclosed in accordance with clause 2.3 of this Agreement do or omit to do anything which, if done or omitted to be done by the Australian Broadcasting Corporation, would constitute a breach of the Australian Broadcasting Corporation’s obligations under this Agreement.

2.5 Discretion as to disclosure

The Writer is free and entitled to disclose or make available Confidential Information on such terms and conditions as the Writer in its absolute discretion sees fit.

3. Limitations

The provisions of this Agreement do not extend to any Confidential Information which:

(k)  is in or becomes part of the public domain other than as a result of a breach of this Agreement or of any corresponding agreement between a Related Party or a Representative and the Writer, by the Australian Broadcasting Corporation, a Related Party, a Representative or any other person;

(l)  was known to the Australian Broadcasting Corporation at the time of disclosure of the Confidential Information except as a result of a prior confidential disclosure by the Australian Broadcasting Corporation or a Related Body Corporate of the Australian Broadcasting Corporation;

(m)  is disclosed to the Australian Broadcasting Corporation by any third party who is not acting in breach of a confidentiality obligation owed to the Writer; or

(n)  is required by any law, or any requirement of any court, tribunal, authority, regulatory body or stock exchange, to be disclosed.  However, to the extent legally permissible, before the Australian Broadcasting Corporation makes any disclosure under this clause 3(d), it must provide the Writer with prompt written notice of the requirement to disclose Confidential Information to enable the Writer to seek an appropriate protective order or to take steps to resist or narrow the scope of the requirement to disclose the Confidential Information.  When making any disclosure, the Australian Broadcasting Corporation must only disclose the minimum Confidential Information required to comply with the applicable law or requirement.

4. Return of Confidential Information

4.1 Return or destruction

Subject to clause 4.2, if requested by the Writer, the Australian Broadcasting Corporation must, and must procure that its Related Parties and Representatives, promptly:

(o)  at the direction of the Writer, return to the Writer or destroy all documents containing any Confidential Information, all documents referred to in clause 2.2 and any copies of those documents; and

(p)  remove from electronic storage all Confidential Information, including such information combined with any other information.

4.2 Right to retain

Notwithstanding clause 4.1, the Australian Broadcasting Corporation may retain any of the Confidential Information it is required to retain by law and copies of such internal working papers and submissions containing Confidential Information as have been prepared by the Australian Broadcasting Corporation for the purpose of preparing internal compliance and submissions to its management for approval in relation to the Express Purpose, provided that such retained documents shall be subject to the terms of this Agreement.

4.3 No release

No action by the Australian Broadcasting Corporation under clauses 4.1 or 4.2 releases the Australian Broadcasting Corporation, its Related Parties or Representatives from their obligations under this Agreement.

5. Term of Agreement

The Australian Broadcasting Corporation must observe the obligations of confidentiality expressed in this Agreement for 3 years from the date of receipt of the Confidential Information.  This clause survives termination of this Agreement. 

6. Miscellaneous

6.1 Governing law

This Agreement is governed by and construed in accordance with the laws of New South Wales.  Any claims or disputes in connection with this Agreement will be brought in the courts having jurisdiction in New South Wales.  

6.2 Amendments

This Agreement may only be amended in writing by the mutual agreement of the parties.

6.3 No waiver

The failure or delay of a party to exercise its rights will not be a waiver of its rights. 

6.4 Assignment

Neither party may assign any of its rights or obligations under this Agreement without the consent of the other party (such consent not to be unreasonably withheld). 

6.5 Severability

If a term or condition in this Agreement is void, voidable, unenforceable or illegal but would not be void, voidable, unenforceable or illegal if it were read down and it is capable of being read down, then the provision must be read down.  In any other case, the minimum of the term or condition must be severed in order that it is no longer void, voidable, unenforceable or illegal, without invalidating the remaining provisions hereof.

6.6 Notices

Any notices or other communications contemplated or required under this Agreement, in order to be valid, shall be in writing and shall be given via personal delivery or via overnight mail at the addresses provided above.

6.7 Counterparts

This Agreement may be executed in any number of counterparts, each of which when executed shall be deemed to be an original and all of the counterparts together shall constitute one and the same instrument.

7. Definitions AND Interpretation

7.1 Definitions

These meanings apply unless the contrary intention appears:

Confidential Information means:

(q)  all oral communications, documents and other information (whether on computer disk, visual presentation or otherwise) provided to the Australian Broadcasting Corporation, its Related Parties or Representatives, in connection with the Express Purpose, including the Express Documents (if any);

(r)  the fact that Confidential Information may be or has been provided to the Australian Broadcasting Corporation, its Related Parties or its Representatives;

(s)  the fact that the Australian Broadcasting Corporation, its Related Parties or its Representatives may be, or have been, participating in, and/or has withdrawn from, discussions with the Writer in relation to the Express Purpose or the substance of any such discussions; and

(t)  the terms of this Agreement (including the identity of the parties).

Express Purpose means as noted on page one.
Related Body Corporate means any related body corporate (within the meaning of the Corporations Act 2001).

Related Party means any Related Body Corporate of the Australian Broadcasting Corporation.

Representative means any director, officer or employee of the Australian Broadcasting Corporation.

Successful means achieving the participation noted in Section 9 of the Information Memorandum.
The Writer means 
Philip J. Johnston

7.2 Interpretation

Unless the contrary intention appears, a reference in this Agreement to:

(u)  a document includes any computer program, circuit, circuit layout, drawing, specification, material, record and any other means by which Confidential Information may be stored or reproduced;

(v)  any thing (including any right) includes a part of that thing; 

(w)  a group of persons or things is a reference to any two or more of them jointly and to each of them individually;

(x)  the word “including” is not a term of limitation; 

(y)  the singular includes the plural and vice versa;

(z)  consent means prior written consent; and

(aa)  an obligation of a party not to do a thing includes an obligation not to permit that thing to be done.

EXECUTED by the parties as an Agreement.

	SIGNED for and on behalf of the Writer
by its duly authorised representative in the presence of:

_______________________________

Signature of witness



_______________________________

Office of witness

_______________________________

Full name of witness

Date_______February 2008.


	_______________________________

Signature of representative

_______________________________

Office of representative

_______________________________

Full name of representative




	SIGNED for and on behalf of Australian Broadcasting Corporation by its duly authorised representatives in the presence of:

_______________________________

Signature of witness



_______________________________

Office of witness

_______________________________

Full name of witness

Date________February 2008.


	_______________________________

Signature of representative

_______________________________

Office of representative

_______________________________

Full name of representative

_______________________________

Signature of representative

_______________________________

Office of representative

_______________________________

Full name of representative




